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REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 JON P. WLCOX, J. The petitioner, Jefferson County,
seeks review of a published decision of the court of appeals,

County of Jefferson v. Renz, 222 Ws. 2d 424, 588 N.W2d 267 (C.

App. 1998), which held that a |aw enforcenent officer nust have
probabl e cause for an arrest before asking a driver suspected of
driving while intoxicated to submt to a prelimnary breath test
(PBT) under Ws. Stat. § 343.303 (1993-94).1 The court of
appeals reversed the judgnent of conviction against the
def endant, Christopher Renz, for driving while intoxicated (OW)

and with a prohibited alcohol concentration (PAC), which was

1 Unless otherwise noted, all references to the Wsconsin
Statutes refer to the 1993-94 versi on.

1
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entered in the circuit court for Jefferson County, Judge John M
Ul | svi k.

12 The sole issue on appeal is whether a |aw enforcenent
officer is required to have probable cause for arrest before
asking a suspect to submt to a PBT. We conclude that the
|l egislature did not intend to require an officer to have probable
cause to arrest before requesting a PBT. We therefore reverse
the court of appeals and remand the cause to the circuit court
for reinstatenent of the judgnment of conviction.

l.

13 The parties agree that the facts in this case are as
follows. At about 2:00 a.m on February 12, 1996, Deputy Sheriff
David Drayna of the Jefferson County Sheriff’s Departnent was on
duty as a patrol officer. As he traveled west on H ghway 106, a
Chevy Camaro with a |oud exhaust passed by heading east.
Concl udi ng that the exhaust system was in violation of the |aw,
the officer pulled the Camaro over.

14 When the officer approached the car, the defendant
rolled down his w ndow, presented a Wsconsin driver’s |icense
and identified hinself as Christopher Renz. The officer infornmed
him that he had been stopped for a defective exhaust, and the

def endant acknow edged that the exhaust |eaked and was | oud.
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During this initial conversation, the officer snelled a strong
odor of intoxicants coming frominside the Canaro. ?

15 The officer returned to his squad car and ran a
standard conputer check on the defendant and the Canaro. The
check yielded nothing of interest, and the officer returned to
the driver’s side w ndow. The officer again snelled the strong
odor of intoxicants. He asked the defendant to step out of the
car and inquired whether he had been drinking. The def endant
replied that he was a bartender at a tavern and had drunk three
beers earlier in the evening. The officer asked the defendant to
submt to field sobriety tests, and he agreed.

16 O ficer Drayna had received training on ON detection,
and during his six years with the Jefferson County Sheriff’s
Department he had nade over 200 OWN arrests. H's training was
based in part on a field sobriety test manual devel oped by the
National H ghway Traffic Safety Admnistration and the U S
Depart ment of Transportation (DOT).

M7 The first test he adm nistered was the al phabet test.
The defendant was able to recite the al phabet correctly. At no
time during the test or throughout their conversations did the
of ficer observe the defendant’s speech to be slurred.

18 The next test was the one-Ilegged stand. The officer

instructed the defendant to stand with his feet together and his

2 In addition, the officer noted in his offense report that
the defendant’s eyes were bloodshot and gl assy. Al t hough the
def endant annexed this report to his nmotion to dismss, the
parties did not address this fact at the notion hearing, before
the court of appeals, or before this court.
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arms directly down at his sides. The defendant was then asked to
raise one leg directly out in front of him about six inches off
the ground and count from 1001 to 1030 while watching his foot.
At 1018, he put his foot down, raised it again, and restarted his
count from 1010. He was able to conplete the count from 1010 to
1030 without putting his foot down again. The DOT manual I|ists
four standard clues of intoxication to watch for on this test;
t he defendant only exhibited one clue, putting the foot down.

19 The third test was the heel-to-toe wal king test. The
officer instructed the defendant to walk nine steps on an
imginary line, heel to toe, with his arnms directly down at his
sides, then to turn back and walk another nine steps. The
defendant left a half inch to an inch of space between his hee
and toe on all of the steps. On his way back, the defendant
stepped off the imaginary line on step seven. He then restarted
and conpleted the test. The manual |ists eight possible clues of
intoxication for this test; the defendant exhibited two of these,
stepping off of the line, and leaving nore than a half 1inch
bet ween st eps. The officer also observed that the defendant
swayed fromleft to right while performng the test, but because
swaying is not one of the clues in the manual, the officer did
not account for this in calculating the standardi zed test. He
did, however, consider it to be an indicator of intoxication.

110 The fourth test was the finger-to-nose test. This test
was not from the manual, but the officer had learned it in his
recruit class and through training at the sheriff’s departnent.

He instructed the defendant to stand with his feet together, arns
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out to his sides, with fingers extended. He was then supposed to
tilt his head back, close his eyes, and touch the tip of his
nose, first with his right index finger, then with his left. The
defendant touched the tip of his nose with his right index
finger, but touched the upper bridge of his nose with his left.

11 The fifth test was another standardized test, the
hori zontal gaze nystagnus (HGN) test, which the officer was
certified to perform after twenty-four hours of training. The
test requires a subject to stand with his or her feet together
and arms down and follow the tip of a pen wwth his or her eyes as
the officer noves the pen from one side to the other. The
specially trained of ficer wat ches for Si X “cl ues” of
intoxication, relating to a particular kind of jerkiness in the
eyes. The defendant exhibited all six clues. Based on his
training, the officer believed that this indicated a blood
al cohol |evel of at |east .10.

12 After admnistering these tests, the officer asked the
defendant if he would submt to a PBT. The defendant agreed.
The PBT indicated his blood al cohol level was .18.% The officer
then placed the defendant under arrest for ON in violation of

Jefferson County ordinance 83.16,* adopting Ws. St at.

® An alcohol level of .1 or nore is a “prohibited al coho
concentration.” Ws. Stat. 8§ 340.01(46m.

* The rel evant Jefferson County ordi nance provides:

[T]he statutory provisions in Chapters 340 to

348 . . . of the Wsconsin Statutes describing and
defining regulations wth respect to vehicles and
traffic, . . . , are hereby adopted . . . . Any future

anendnents, revisions or nodifications of the statutes
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8 346.63(1)(a). In addition, after blood tests had been
performed, the defendant was cited with violation of the county’s
ordi nance adopting the PAC statute, Ws. Stat. § 346.63(1)(b)."
113 Through his attorney, the defendant filed various
notions objecting to the arrest and to the evidence agai nst him
including a notion to suppress evidence because of an unl awf ul
detention and arrest. In that notion, he argued that the officer
| acked the requisite probable cause to request a PBT under Ws.

Stat. 8§ 343.303° and that the PBT result therefore could not be

incorporated herein are intended to be nade part of
this code .

Jefferson County, Ws., Odinance No. 83-16, 8 1 (January
17, 1984).

® § 346.63(1) provides:

No person may drive or operate a notor vehicle while:
(a) Under the influence of an intoxicant . . . ; or
(b) The person has a prohibited al cohol concentration.
® Ws. Stat. § 343.303 provides in relevant part:

If a law enforcenent officer has probable cause to
believe that the person . . . has violated s.
346.63(1) . . . the officer, prior to an arrest, my
request the person to provide a sanple of his or her
breath for a prelimnary breath screening test using a
devi ce approved by the departnent for this purpose

The result of this prelimnary breath screening test
may be used by the law enforcenent officer for the
pur pose of deciding whether or not the person shall be
arrested . . . and whether or not to require or request
chem cal tests as authorized under s. 343.305(3). The
result of the prelimnary breath screening test shal

not be admssible in any . . . proceeding except to
show probable cause for an arrest, if the arrest is
challenged, or to prove that a chemcal test was
properly required or request ed . . . under S.
343. 305(3).
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considered in the determnation of whether there was probable
cause for the arrest. At the notion hearing Judge Ul svik
sustained an objection to the officer’s testinony regarding the
HGN test on the grounds that the testinobny was not adm ssible
wi t hout independent expert testinony establishing the validity of
the test. Nonet hel ess, the judge held that the officer had the
requi site ampunt of probable cause to request the PBT. He
explained that the definition of “probable cause” varies in
relation to the liberty interests involved at the various stages
of governnental interaction wth the accused. The judge
concluded that the officer had sufficient probable cause for the
pur pose of continuing the investigation by requesting the PBT.

14 The court of appeals reversed, concluding that the
| egi sl ature intended that an officer nust have probable cause to
arrest a person for violation of the relevant |aws before
requesting a PBT, and that before admnistering the PBT, the
of ficer | acked probable cause to arrest the defendant.

.

115 W now consider the petitioner Jefferson County’s
argunent that the level of probable cause required before an
of ficer may request a PBT under Ws. Stat. 8§ 343.303 is a |esser
anount of proof than probable cause for arrest. The case turns
on interpretation of the first sentence of § 343.303, which
states that “[i]f a | aw enforcenent officer has probable cause to

believe that the person is violating or has violated s.
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346.63(1) . . . ,” the officer, prior to an arrest, may request
the person to provide a PBT.’

116 The court of appeals held that the | egislature intended
by this language to require an officer to have probable cause to
arrest before requesting a PBT. Renz, 222 Ws. 2d at 443. The

court based this holding in part on its conclusion that case |aw

so clearly defines “probable cause” in this context to nean
“probable cause to arrest,” that the legislature would have
indicated if it intended sone other standard to apply. 1d. The

court also concluded that |egislative history supports this
interpretation. |d.

117 The petitioner argues that this interpretation 1is
contrary to the intent of the legislature and cannot be
reconciled with the rest of Ws. Stat. 8§ 343.303. |In support of
this argunent, the petitioner insists that under this
interpretation other provisions of the statute do not make sense
and points to case |aw establishing that “probable cause” refers
to different degrees of proof at different stages of the
pr oceedi ngs.

18 Statutory interpretation is a question of law that we

review de novo. State v. Setagord, 211 Ws. 2d 397, 405-06, 565

N. W2d 506 (1997); Lake City Corp. v. Gty of Mequon, 207 Ws. 2d

155, 162, 558 N.W2d 100 (1997). The objective of statutory

"Wiile this case only involves violations of Ws. Stat.
8§ 346.63(1), Ws. Stat. 8 343.303 applies to suspected viol ations
of Ws. Stat. 88 346.63(1), 346.63(2m, 346.63(2), 346.63(6),
940. 25, or 940. 09.
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interpretation is to discern and give effect to the intent of the
| egi slature. Lake Cty, 207 Ws. 2d at 162. To do so, we |ook
first to the plain |anguage of the statute. Id. When the
statutory |anguage clearly and unanbiguously sets forth the
legislative intent, we nmay not |ook beyond the |[|anguage to
determne its nmeaning. Id. at 163. However, if the statutory
| anguage is anbiguous or unclear, we nmay examne the statute’s
hi story, scope, context, subject matter, and objective in our
efforts to ascertain the legislative intent. Id.

119 Wth these principles in mnd, we exam ne the |anguage
of Ws. Stat. § 343.303. A statute is anbiguous when it 1is
capable of being understood in two or nore different senses by

reasonably well-informed persons. Setagord, 211 Ws. 2d at 406

State ex rel. Neelen v. Lucas, 24 Ws. 2d 262, 267, 128 N W 2d

425 (1964). The provision at issue in this case is the |anguage
in the first sentence of the statute requiring a | aw enforcenent
officer to have “probable cause to believe” that a person has
violated the law before requesting a PBT. As the court of
appeal s noted, this sentence could reasonably be understood in
different senses. Renz, 222 Ws. 2d at 439.

20 First, upon reading the first sentence of Ws. Stat.
8§ 343.303, a reasonable person could conclude that *“probable
cause to believe” neans “probable cause for arrest,” because case
| aw commonly defines probable cause for an arrest as proof that
woul d |l ead a reasonable police officer to believe that a person

probably commtted a crinme. See id.
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121 At the sane tine, the petitioner’s interpretation, that
“probabl e cause to believe” neans sonething |ess than probable
cause for arrest, is also reasonable, especially when the first
sentence is read together with the next two sentences. Anbiguity
may arise from the words of the statutory provision itself, or
fromtheir interaction with and relation to other provisions of

the statute and other statutes. State v. Sweat, 208 Ws. 2d 4009,

416, 561 N.W2d 695 (1997). The first sentence of Ws. Stat

§ 343.303 provides that an officer may request a PBT when the
officer has “probable cause to believe” that the driver has
violated the laws against OWN.® The second sentence provides
that an officer may use the PBT result to hel p determ ne whether

to arrest a driver.® The third sentence then provides that the

8 The first sentence of § 343.303 reads in full:

If a law enforcenent officer has probable cause to
believe that the person is violating or has viol ated s.
346.63(1) or (2m or a local ordinance in conformty
therewith, or s. 346.63(2) or (6) or 940.25 or s.
940. 09 where the offense involved the use of a vehicle,
or if the officer detects any presence of alcohol, a
controll ed substance or other drug, or a conbination
thereof, on a person driving or operating or on duty
time with respect to a commercial notor vehicle or has
reason to believe that the person is violating or has
violated s. 346.63(7) or a |ocal ordinance in
conformty therewith, the officer, prior to an arrest,
may request the person to provide a sanple of his or
her breath for a prelimnary breath screening test
using a device approved by the departnent for this
pur pose.

° The second sentence of § 343.303 reads:
The result of this prelimnary breath screening test
may be used by the law enforcenent officer for the

pur pose of deciding whether or not the person shall be
arrested for a violation of s. 346.63(1), (2m, (5) or

10
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PBT result is only admssible in proceedings to establish
probabl e cause for an arrest or proper grounds for requiring a
subsequent chemical test.?'°

22 Thus, the overall scheme of these provisions is to
allow officers to use the PBT as a tool to determ ne whether to
arrest a suspect and to establish that probable cause for an
arrest existed, if the arrest is challenged. This schene nakes
the nost sense if the officer my request a PBT before
establishing probable cause for an arrest, to help determne
whet her there are grounds for arrest. A reader therefore could
easily conclude that *“probable cause to believe” nust nean
sonet hing | ess than probabl e cause for arrest.

23 This interpretation is also reasonable because it is
wel|l established in our case |aw that “probable cause” does not
refer to a uniform degree of proof, but instead varies in degree
at different stages of the proceedings. For exanple, the
probabl e cause required for issuance of a warrant is |less than
the probable cause needed to bind a defendant over for trial

after a prelimnary hearing. State v. Knoblock, 44 Ws. 2d 130,

(7) or a local ordinance in conformty therewith, or s.
346.63(2) or (6), 940.09(1) or 940.25 and whether or
not to require or request chemcal tests as authorized
under s. 343.305(3).

1 The third sentence of § 343.303 reads:

The result of the prelimnary breath screening test
shall not be admssible in any action or proceeding
except to show probable cause for an arrest, if the
arrest is challenged, or to prove that a chem cal test
was properly required or requested of a person under s.
343. 305(3).

11
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134, 170 NNwW2d 781 (1969); State v. Berby, 81 Ws. 2d 677, 683,

260 N.W2d 798 (1977); State v. Dunn, 121 Ws. 2d 389, 396, 359

N.W2d 151 (1984). See also Taylor v. State, 55 Ws. 2d 168,

173, 197 N.W2d 805 (1972)(noting that a prelimnary hearing
requires nore evidence than other prelimnary probable cause

determ nations) and State v. WIlle, 185 Ws. 2d 673, 682, 518

N.W2d 325 (Ct. App. 1994)(hol ding that the | evel of proof needed
to establish probable cause at a hearing on the revocation of a
driver’s license is less than that needed to establish probable
cause at a suppression hearing). It is therefore reasonable to
interpret “probable cause to believe” in the first sentence of
Ws. Stat. 8§ 343.303 to nean a |esser degree of probable cause
than that required to justify an arrest.

24 Because the statute is subject to these conflicting,
reasonable interpretations, it is anbiguous. We therefore nust
exam ne the context, history, and purpose of the statute in order
to determine the |legislative intent.

[T,

125 We first make a closer examnation of the statutory
| anguage in its context. In construing the statute, we nust
avoid interpretations that yield absurd or unreasonable results.
Lake City, 207 Ws. 2d at 162. Courts nust also attenpt to give
effect to every word of a statute, so as not to render any

portion of the statute superfl uous. State ex rel. Reimnn v.

Circuit Court for Dane County, 214 Ws. 2d 605, 619, 571 N w2ad

385 (1997); Lake Cty, 207 Ws. 2d at 162. The petitioner argues

that, reading the first sentence in context with the rest of the

12



No. 97-3512

statute, t he court of appeal s’ interpretation creates
unreasonabl e results and renders the third sentence of Ws. Stat.
§ 343. 303 superfl uous.

126 The petitioner per suasi vel y ar gues t hat t he
interpretation the defendant urges us to adopt would severely
restrict the application of the second sentence of Ws. Stat.
8§ 343.303. As noted above, the second sentence provides that an
officer may use the PBT result to hel p decide whether to arrest a
suspect for OW. 8§ 343. 303. This provision seens to presunme
that an officer will be able to request the PBT during the
process of determ ning whet her probable cause for arrest exists,
rather than only after probable cause for arrest has been
established. After probable cause for arrest exists, the PBT is
not really needed “for the purpose of deciding whether or not the
person shall be arrested.” Thus, the defendant’s interpretation
of the first sentence seens to unreasonably restrict the
commonsense neani ng of the second sentence.

27 The defendant argues that under this interpretation the
second sentence still makes sense because an officer who al ready
has probable cause for an arrest may decide to request a PBT
before actually arresting the suspect. Al t hough this my
occasionally be true, as a practical matter, it seens unlikely.
If the officer must have already established probable cause for
an arrest wthout the PBT, the officer wll save tinme and
resources by arresting the suspect and adm nistering the inplied
consent t est aut hori zed upon arrest under W s. St at .

8 343.305(2)-(3). In reality, the effect of this interpretation

13
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woul d be to restrict the usefulness of the PBT in a manner that
conflicts with the commbnsense neani ng of the second sentence.

128 Even worse, this interpretation of the first sentence
in effect wites part of the third sentence out of the statute.
The third sentence provides in part that the PBT result will be
adm ssible in proceedings to establish that probable cause
existed for an arrest. Ws. Stat. § 343.303. Yet, under the
defendant’s interpretation, the PBT result cannot be admtted
unti | after probable cause for arrest has already Dbeen
established. At that point, the PBT evidence would be cumul ative
and unnecessary to establish probable cause for the arrest.
Thus, the PBT result would, in fact, not be adm ssible to show
that there was probable cause for the arrest. This result
renders part of the third sentence neani ngl ess.

129 Thus, under the defendant’s interpretation, an officer
could only request a PBT after already having established
probabl e cause for an arrest, even though the statute explicitly
provides that the officer may use the PBT result in determning
whether to mneke an arrest. Furthernore, before presenting
evidence of the PBT result to rebut a challenge to probabl e cause
for an OW arrest, the petitioner would have to prove that
probabl e cause to arrest existed before the PBT was adm ni stered,
even though the statute clearly states that the PBT result wll
be adm ssible “to show probable cause for an arrest, if the
arrest is challenged.” Ws. Stat. § 343. 303.

130 Basic principles of statutory construction disfavor an

interpretation of the first sentence that yields such

14
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unreasonabl e results. The court of appeals acknow edged that its
construction “limts the conditions under which a PBT nay be
requested and undercuts the use of a PBT to establish probable
cause to arrest,” Renz, 222 Ws. 2d at 442, but determ ned that
“[tl]his circularity is a necessary but perhaps unsatisfactory
result” that the legislature may wish to consider. |d. at 447
n.22. The court concluded that its construction was nonet hel ess
the only reasonable one, id. at 447, because it believed that
“probabl e cause” in this context was clearly defined in case |aw
to nmean “probable cause to arrest” and that the |egislative
hi story supported this interpretation, id. at 443,

131 We do not agree that case |law and |egislative history
conpel this construction of Ws. Stat. 8§ 343.303. | nst ead, we
conclude that our case |aw establishes that “probable cause to
believe” has different neanings at different stages of crimna
proceedi ngs. Furthernore, the legislative history shows that the
| egislature intended to allow an officer to request a PBT as a
screening test before establishing probable cause for an OW
arrest.

132 Probable cause is not an unvarying standard because
“each decision at the various stages of the proceedings is an
i ndependent determ nation with the varying burdens of proof.”
Knobl ock, 44 Ws. 2d at 134. Thus, the level of proof needed to
establish probable cause for an arrest is less than that needed
to bind a defendant over for trial after a prelimnary
exam nation. Knoblock, 44 Ws. 2d at 134; Taylor, 55 Ws. 2d at
173. See also In the Interest of TR B., 109 Ws. 2d 179, 188-

15
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89, 325 N.W2d 329 (1982)(explaining that the requisite degree of
probabl e cause varies with the different function of the probable
cause determ nation at different stages of proceedings) and State
v. Dunn, 121 Ws. 2d at 396-98 (discussing the function of the
probabl e cause determ nation at a prelimnary hearing as conpared
to the other stages of proceedings). Simlarly, the level of
proof needed to establish probable cause at a hearing on the
revocation of a driver’'s license is less than that needed to
establish probable cause at a suppression hearing. State .
Wlle, 185 Ws. 2d at 682.

133 This is true despite the fact that nearly identical
| anguage, “probable cause to believe” that a person has viol ated
the I aw, describes the probable cause inquiry at different stages
of proceedi ngs. Cf. Ws. Stat. 8§ 343.305(9)(a) (providing that
at a refusal hearing, the issue is “whether the officer had
probabl e cause to believe the person” was violating the ON | aws)
wth Ws. Stat. § 968.04 (providing that an arrest warrant may
i ssue when there is “probable cause to believe that an offense
has been commtted and that the accused has commtted it”) and
Ws. Stat. 8§ 970.03(1) (providing that the purpose of a
prelimnary examnation is to determine whether there s

“probable cause to believe a felony has been commtted by the

def endant”). Thus, the sane |anguage, “probable cause to
believe,” indicates different |levels of proof at different stages
of proceedings. It is therefore reasonable to conclude that the

| egislature intended the |anguage “probable cause to believe” in

the first sentence of Ws. Stat. 8 343.303 to nean a |evel of

16
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proof appropriate to that stage in the proceedings and | ess than
that required to establish probable cause for arrest.

134 For these reasons, we are not persuaded by the
defendant’ s argunent that because the |egislature created a | ower
proof requirenent for PBT tests of comrercial drivers under Ws.
Stat. 8 343.303, “probable cause to believe” nust nean “probable
cause for arrest.” Wth regard to commercial drivers, an officer
may request a PBT upon the detection of ®“any presence” of an
intoxicant or if the officer has “reason to believe” that the
driver is operating a vehicle while intoxicated. § 343.303.
Thus, the legislature authorizes police officers to request a

commercial driver to submt to a PBT with a m ni num of suspicion

135 It does not follow from this that “probable cause to
bel i eve” nust nean “probable cause for arrest.” There is a great
degree of difference between the mninmum of suspicion indicated
by the | anguage “reason to believe” and “any presence” of al cohol
and the degree of proof required to establish probable cause for
arrest. As we have just explained, “probable cause to believe”
is not a uniform standard, but varies in degree at different
stages of crimnal proceedings. In light of this, we are not
persuaded that because Ws. Stat. 8§ 343.303 describes a |ower
standard of proof for PBTs of commercial drivers, “probable cause
to believe” nmust nean “probable cause for arrest.” Instead, it
appears that the |legislature intended “probable cause to believe”

to nmean sonething between these two |evels of proof, nore proof

17
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than “any presence” of an intoxicant but |ess than probable cause
for arrest.

136 This interpretation of “probable cause to believe” is
al so consistent with the PBT's place in the process of an OW
investigation. First, an officer may make an investigative stop
if the officer “reasonably suspects” that a person has conmtted
or is about to commit a crinme, Ws. Stat. 968.24,' or reasonably
suspects that a person is violating the non-crimnal traffic

laws, State v. Giffin, 183 Ws. 2d 327, 333-34, 515 N.W2d 535

(C. App. 1994). After stopping the car and contacting the
driver, the officer’s observations of the driver may cause the
officer to suspect the driver of operating the vehicle while
i nt oxi cat ed. If his observations of the driver are not
sufficient to establish probable cause for arrest for an OW
violation, the officer may request the driver to perform various
field sobriety tests. The driver’s performance on these tests
may not produce enough evidence to establish probable cause for
arrest. The | egislature has authorized the use of the PBT to
assi st an officer in such circunstances. If the person stopped

is a comercial driver, the officer may request a PBT upon the

1 Wsconsin Stat. § 968.24 codifies the “reasonable
suspicion” standard articulated by the United States Suprene
Court in Terry v. Chio, 392 U. S. 1, 22 (1968) and adopted by this
court in State v. Chanbers, 55 Ws. 2d 289, 294, 198 N W2d 377
(1972). See State v. Waldner, 206 Ws. 2d 51, 55, 556 N.W2d 681
(1996) . Terry and Chanbers hold that “a police officer may in
appropriate circunstances tenporarily stop an individual when, at
the tinme of the stop, he or she possesses specific and
articulable facts which would warrant a reasonable belief that
crimnal activity was afoot.” 1d.
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detection of ®“any presence” of an intoxicant or if the officer
has “reason to believe” the driver has been operating the vehicle
whi |l e intoxicated. Ws. Stat. § 343.3083. For non-commerci al
drivers, the officer may request a PBT if there is *“probable
cause to believe” that the person has been violating the OW
laws. 8§ 343.303. |If the driver consents to the PBT, the result
can assist the officer in determ ning whether there is probable
cause for the arrest. § 343.303. |If under the facts there are
reasonabl e grounds to believe that the person has violated the
ON laws, the officer may arrest the driver under Ws. Stat.
§ 345.22% or Ws. Stat. § 968.07(1)(d).*® Finally, to bind the
def endant over after a hearing, the authorities will need to show
probabl e cause that is greater than that required for the arrest,
but less than the guilt beyond a reasonable doubt that nust be
proven before conviction. Dunn, 121 Ws. 2d at 396 (citing
Berby, 81 Ws. 2d at 683).

2 Wsconsin Stat. § 345.22 provides that “[a] person nmay be
arrested without a warrant for the violation of a traffic
regulation if the traffic officer has reasonable grounds to
believe that the person is violating or has violated a traffic
regul ation.”

13 Wsconsin Stat. § 968.07(1)(d) provides that an officer

may arrest a person when “[t]here are reasonable grounds to
believe that the person is conmtting or has conmmtted a crine.”

19
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137 In sum we find that case |aw does not conpel the
conclusion that the legislature nust have intended *probable
cause to believe” to nean probable cause for an arrest.

138 We likewise find nothing in the legislative history
that conpels the interpretation of the statute that the defendant
urges us to adopt. The Wsconsin legislature first authorized a
prelimnary breath test in 1977 as part of Assenbly Bill 1 of the
Novenber 1977 Special Session. 1977 AB. 1; 8 7, ch. 193, Laws
of 1977. That original PBT statute provided “[i]f a |aw
enforcenent officer has probable cause to believe that a person
has violated s. 346.63(1) . . . , the officer may request the
person, prior to arrest and issuance of a citation, to take a
prelimnary breath test . . . .7 W s. St at .
8 343.305(2)(a)(1977-78) (repeal ed 1981).

139 Refusal to take this test subjected the driver to

|icense revocation, unless the driver consented to a post-arrest

chem cal test. Ws. St at. § 343.305(2)(a), (9)(c)(1977-
78) (repeal ed 1981). The Legislative Reference Bureau's (LRB)
analysis of the bill indicated that it authorized officers “to

request persons suspected of driving under the influence of an

Y The defendant also raises a constitutional challenge,
argui ng that under Schnmerber v. California, 384 U S. 757 (1966)
and County of M I waukee v. Proegler, 95 Ws. 2d 614, 291 N.w2d
608 (Ct. App. 1980), the PBT is a warrantl ess search and seizure
and may only be conducted incident to a lawful arrest or wth
probabl e cause for arrest. However, consent is an established
exception to the warrant and probable cause requirenents. State
v. Douglas, 123 Ws. 2d 13, 18, 365 N.W2d 580 (1985). Since the
defendant in this case consented to submt to the PBT, we need
not reach this issue.
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intoxicant to submt to a prelimnary breath test.” 1977 A B. 1.

40 In 1981, as part of the budget bill, the |egislature
enacted amendnents to the OWN |aws that, anong other changes,
renmoved the PBT from Ws. Stat. 8§ 343.305 and created Ws. Stat.
§ 343. 303. 88 1568b and d, ch. 20, Laws of 1981. Senat or
Adel man first introduced substantially simlar changes in Senate
Bill 310, which was never enacted. 1981 S.B. 310. The LRB

anal ysis of Senate Bill 310 stated, in relevant part:

PRELI M NARY BREATH TEST

This proposal retains the present option for |aw
enforcenment officers to use a prelimnary breath test
to screen out potential violators. The results wll
still be inadm ssible in any OWI. or related case,
but the officer need not give a witten notice to the
person regarding the test. There will be no penalty
for refusing to take a prelimnary breath test.

1981 S.B. 310 (enphasis in original).

41 Thus, both the 1977 and the 1981 LRB anal yses indicate
that the legislature intended the PBT to function as a
prelimnary screening tool, to be used by an officer during
i nvestigation of a person suspected of an OAN viol ation.

142 Likew se, the |anguage that the legislature chose to
describe the test confirnms that it intended the PBT to function
as a screening tool to be used prior to arrest. The legislature
entitled Ws. Stat. § 343.303 “Prelimnary breath screening
test,” and the text of the statute also describes the test as a
“prelimnary breath screening test.” The word “prelimnary”
means “[p]rior to or preparing for the main matter, action, or

busi ness; introductory or prefatory.” The Anerican Heritage

21



No. 97-3512

Dictionary of the English Language 1429 (3d ed. 1992). Thus,

when it described the test as “prelimnary,” the |egislature
clearly indicated that it intended the test to be a preparation
for something else. It seenms obvious that that sonething el se—

the main nmatter—s the arrest itself.

143 The PBT will not function as a prelimnary screening
tool if an officer cannot request a PBT until after probable
cause for the arrest has already been established. The LRB

anal yses and the |anguage the |egislature chose to describe the
test therefore strongly suggest that the legislature intended to
authorize an officer to request a PBT before establishing
probabl e cause for arrest.

44 It is true that during the drafting process in 1981,
“reason to believe,” LRB Drafting Record to 1981 S.B. 310, Draft
of Senate Substitute Anmendnent 1 to 1981 S.B. 310 (LRBs0150/1),
and “reasonably suspects,” LRB Drafting Record to S.A 125 to
1981 A B. 66, (LRBb1636/1), were proposed as substitutes for
“probable cause to believe.” However, this fact does not
persuade us that the legislature nust have intended “probable
cause to believe” to nean “probable cause for arrest.” As we
have expl ained, “probable cause to believe” refers to different
degrees of proof at different stages of proceedings. It is
therefore reasonable to conclude that the |egislature intended
“probabl e cause to believe” to mean a | evel of proof greater than
the reasonabl e suspicion necessary to justify an investigative
stop but less than that required to establish probable cause for

arrest.
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145 W also note that the 1981 anendnents to the |aws
against driving while intoxicated separated the PBT provision,
Ws. Stat. 8§ 343.303, from the inplied consent test provision,
Ws. Stat. 8§ 343.305, and renoved any penalty for refusing the
PBT. . Ws. Stat. § 343.305(2)(a), (9)(c)(1979-80)(repeal ed
1981) with Ws. Stat. § 343.303 (1981). The fact that the
| egi sl ature renoved the penalty for refusing to take a PBT is
further evidence that the legislature intended the PBT to be a
prelimnary, investigative test. Moreover, since 8§ 343.305
aut horizes chemcal tests of drivers wupon arrest for OW
violations, 8 343.305(2)-(3), the PBT is of little use to |aw
enforcenent officers after they have established probable cause
for arrest.

46 Furthernore, the legislature’s explicit statenment of
the purpose of the 1981 act supports the petitioner’s

interpretation of the statute. The provision states:

(13) OPERATING A MOTOR VEHI CLE UNDER THE | NFLUENCE OF
| NTOXI CANT OF CONTROLLED SUBSTANCE

(a)
(b) The legislature intends by passage of this act:

1. To provide maxi mum safety for all users of the
hi ghways of this state.

2. To provide penalties sufficient to deter the
operation of motor vehicles by persons who are
i nt oxi cat ed.

3. To deny the privileges of operating notor

vehicles to persons who have operated their notor
vehi cl es whil e intoxicated.
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4. To encourage the vigorous prosecution of persons
who operate notor vehicles while intoxicated.

5. To pr onot e driver | mprovenent, t hr ough
appropriate treatnment or education or both, of persons

who operate notor vehicles while intoxicated.

8§ 2051(13)(b), ch. 20, Laws of 1981. These purposes appear to be
best served if an officer can request a PBT while investigating
whet her a driver has violated the ON | aws, before probabl e cause
for arrest has been established. As stated above, the
petitioner’s interpretation maxi mzes highway safety, because it
makes the PBT an effective tool for law enforcenent officers
investigating possible OWN wviolations. It also encourages
vi gorous prosecution of OW violations, because it allows PBT
results to be used to show the existence of probable cause for an
arrest.

147 We therefore determine that neither case |aw nor
| egi sl ative history conpels us to interpret the first sentence of
Ws. Stat. 8§ 343.303 in a manner that underm nes the neaning of
the second and third sentences of the statute. | nst ead, we
conclude that the context, history and purpose of the statute al
suggest that “probable cause to believe” refers to a quantum of
proof greater than the reasonabl e suspicion necessary to justify
an investigative stop, and greater than the “reason to believe”
that is necessary to request a PBT froma comercial driver, but
| ess than the |l evel of proof required to establish probable cause
for arrest. Under this construction, the second and third
sentences function sensibly. An officer may request a PBT to

hel p determ ne whether there is probable cause to arrest a driver
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suspected of ON, and the PBT result will be adm ssible to show
probabl e cause for an arrest, if the arrest is challenged. The
context, history, and purpose of the statute strongly support
this reasonabl e construction.
V.
148 We now turn to the application of this standard to the
facts of the case. W uphold the trial court’s findings of fact

unl ess they are clearly erroneous. State v. Richardson, 156 Ws.

2d 128, 137, 456 N.W2d 830 (1990). Wiether those facts satisfy

the statutory standard of probable cause is a question of |aw we

review de novo. 1d. at 137-38.
149 The def endant exhi bi ted sever al i ndi cators of
i nt oxi cati on. Hs car snelled strongly of intoxicants. He

admtted to drinking three beers earlier in the evening. During
the one-legged stand test, he was not able to hold his foot up
for thirty seconds, and he restarted his count at 10 al though he
stopped at 18. He appeared unsteady during the heel-to-toe test,
| eft a space between his steps, and stepped off of the inmaginary
line. He was not able to touch the tip of his nose wwth his left
finger during the finger-to-nose test. On the other hand, his
speech was not slurred, and he was able to substantially conplete
all of the tests.

150 The officer was faced wth exactly the sort of
situation in which a PBT proves extrenely useful in determning

whet her there is probable cause for an ON arrest. W concl ude
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that the officer had the required degree of probable cause to
request the defendant to submit to a PBT. '

151 In summary, we conclude that the |egislature intended
“probabl e cause to believe” in the first sentence of Ws. Stat.
8§ 343.303 to refer to a quantum of proof that is greater than the
reasonabl e suspicion necessary to justify an investigative stop,
and greater than the “reason to believe” necessary to request a
PBT from a commercial driver, but less than the |evel of proof
required to establish probable cause for arrest. Accordingly, we
reverse the decision of the court of appeals and remand the cause
to the circuit court for reinstatenent of the judgnment of
convi cti on.

By the Court.—JFhe decision of the court of appeals is

reversed, and the cause is remanded to the circuit court.

1> Because we conclude that the officer had sufficient
probable cause to request the PBT even w thout the HGN test
results, we do not need to reach the issue of whether those test
results were properly excl uded.
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152 SHI RLEY S. ABRAHAMSQON, CHI EF JUSTI CE (concurring). I
agree with the majority opinion that if Ws. Stat. § 343.303
(1993-94) is to have neaning in non-comercial notor vehicle
cases, the phrase “probable cause to believe” wused in that
section nust nean sonmething different from the same phrase
“probable cause to believe” wused in 8§ 968.04 to govern the
i ssuance of an arrest warrant. | conclude, in contrast to the
standard set forth in the mgjority opinion, that an officer may
request a prelimnary breath screening test (PBT) of a driver of
a non-commercial notor vehicle under Ws. Stat. 8§ 343.303 when
the driver exhibits several indicators of being under the
i npai rment of intoxicants.

153 | wite for two reasons. First, | do not think the
majority opinion sets forth a workable standard to determ ne what
information a police officer nust have to request a driver of a
non-commercial notor vehicle to submt to a PBT. The standard set
forth in the magjority opinion is that “probable cause to believe”
refers “to a quantum of proof that is greater than the reasonable
suspi ci on necessary to justify an investigative stop, and greater
than the ‘reason to believe’ necessary to request a PBT from a
driver of a comercial notor vehicle, but less than the |evel of
proof required to establish probable cause for arrest.” Majority
op. at 25. See also maj. op. at 18, 26-27. This standard does
not sufficiently help law enforcenent officers or the courts to
determ ne whether a |aw enforcenent officer has sufficient facts
to satisfy 8 343.303. Indeed the majority opinion does not even

attenpt to apply this standard to the evidence in the present
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case. Rather, the majority opinion analyzes the record to
determ ne whether the defendant exhibited several indicators of
intoxication in resolving whether the officer had probabl e cause
to request the defendant to submt to a PBT. Majority op. at 26.

154 Second, | wite to express ny concern about this
court’s evolving jurisprudence that “probable cause to believe”
requires varying degrees of evidence depending on the stage of
t he proceedings. Majority op. at 12, 16, 18. The mgjority
opinion declares that “there is a great degree of difference
between the mninmum of suspicion indicated by the |anguage
‘reason to believe’ and ‘any presence of alcohol’ and the degree
of proof required to establish probable cause for arrest.”
Majority op. at 18.

155 As | see it, the degrees of proof required for various
“probabl e cause” st andar ds may, In r eal life, be
i ndi sti ngui shabl e. Al though people on the planet may be connected
by no nore than six degrees of separation, as the popular play
and notion picture denonstrate, | am not sure what degrees of
separation exist in the various manifestations of probable cause.

| am sure, however, that the degrees of separation, if any, are
crammed on a narrow spectrum '’

56 Qur case |aw supports the conclusion that the nost
demandi ng quantum of proof, the probable cause necessary to bind

a defendant over for trial, is not very demanding at all. The

L' A spectrum is defined as “a range of values of a quantity or
set of related quantities.” The American Heritage Dictionary of
t he English Language 1731 (3'¢ ed. 1992).
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magi strate nust determ ne only whether under any plausible facts

the accused probably commtted a felony. State v. Dunn, 121

Ws. 2d 389, 397-98, 357 N.W2d 151 (1984).
157 Furthernore our case |law denonstrates that the varying

degrees of proof are in fact very simlar. In State v. Taylor, 55

Ws.2d 168, 173, 197 N.W2d 805 (1972), the court noted that
“while a prelimnary hearing may require nore by the way of
evi dence than other prelimnary determ nations of probable cause
[citations omtted], these pretrial proceedings are simlar in
that they are all concerned with the practical and nontechnica
probabilities of everyday life in determning the existence of
pr obabl e cause.”

158 | have appended a diagram to this concurrence to
denonstrate the spectrum of probable cause determ nations. The
diagram is not, however, an exact representation of all the
varyi ng degrees of probable cause determ nations. Some probable
cause determ nations may be m ssing. Furthernore, | am unsure of
the placenent on the spectrum of all the determnations that are
shown. For exanple, the majority opinion does not tell us where
the quantum of proof required in this case fits in conparison
wi th the quantum of proof needed to issue a search warrant (see
note #5 in the diagram and the quantum of proof needed to revoke
an individual’s driver’s |icense (see note #6 in the diagram

159 Because the nost stringent interpretation of probable
cause (the bindover for trial) requires only a “plausi bl e account

of the defendant’s comm ssion of a felony,” this case raises the
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question of the useful ness of our jurisprudence regardi ng degrees
of proof of probable cause.

60 For the reasons stated, | concur in the nmandate.

61 | am authorized to state that JUSTI CE ANN WALSH BRADLEY

joins this concurrence.
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DI AGRAM

Degrees of Probabl e Cause

Probable cause to bind over for trial (see Note #1 below)

Probable cause to approve issuance of criminal complaint (see Note #2 below)

Probable cause to issue arrest warrant (see Note #3 below)

Probable cause for warrantless arrest (see Note #4 below)

Probable cause to issue search warrant (see Note #5 below)

Probable cause at driver's license revocation hearing (see Note #6 below)

THIS CASE: Probable cause to request a PBT from a driver of a non-commercial motor
vehicle (see Note #7 below)

"Any reason to believe" required to request aPBT from adriver of a commercial motor
vehicle (see Note #8 below)

Reasonable suspicion for investigative stop (see Note #9 below)
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NOTES TO THE PROBABLE CAUSE DI AGRAM

1. Bind Over. “A defendant may be bound over for trial when
the evidence presented at the prelimnary hearing 1is
sufficient to support a reasonable inference that the

def endant probably commtted a felony.” State v. Leist, 141

Ws. 2d 34, 40, 414 Nw2d 45 (C.  App. 1987) .
“ . . . [P]lrobable cause at a prelimnary hearing is satisfied
[and the defendant can thus be bound over for trial] when
there exists a believable or plausible account of the

defendant's comm ssion of a felony.” State v. Dunn, 121

Ws.2d 389, 397-98, 359 N.W2d 151 (1984); See also Ws. Stat.
§ 970.03(1)(1997-98).

“The distinction between plausibility and credibility may be
fine; the distinction is one of degree."” Dunn, 121 Ws. 2d at
397. A judge does not delve into credibility of a wtness.

Vigil v. State, 76 Ws. 2d 133, 144, 250 N.W2d 378 (1977).

The sane principles governing prelimnary hearings in felony
prosecutions also apply to probable cause hearings held
pursuant to Ws. Stat. § 980.04(2) (1995-96) to determ ne
whet her a defendant is a sexually violent person. State v.

Wat son, 227 Ws. 2d 167, 201-05, 595 N W2d 403 (1999).

The prelimnary hearing standard also applies to probable

cause hearings regarding involuntary nental commtnent under
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Chapter 51 of the statutes. Wat son, 227 Ws. 2d at 201
(referring to Ws. Stat. 8 51.20(7)(1995-96)).

2. Criminal Conplaint. Pursuant to Ws. Stat. § 968.03

(1997-98) if a judge does not find “probable cause to believe
that an offense has been commtted or that the accused has
commtted it,” the judge shall indorse such finding on the

conpl ai nt.

“A conplaint nust state facts sufficient in thenselves or
admtting to reasonable inferences which are sufficient in
thenmselves or admtting to reasonable inferences which are
sufficient to establish probable cause. . . . The term
‘probabl e cause,’” contenplates the existence of facts and
circunstances which would incite an honest belief in a
reasonable man, acting under all the circunstances, that the
charges nade are true. A conplaint is sufficient if a fair-
m nded nagistrate could reasonably conclude that the facts
alleged justify further crimnal proceedings and that the

charges are not nerely capricious.” State v. Becker, 51

Ws. 2d 659, 662-63, 188 N W2d 449 (1971).

“The test wunder Wsconsin |law of the sufficiency of the
conplaint is one of ‘mniml adequacy, not in a hypertechnical
but in a comon sense evaluation, in setting forth the

essential facts establishing probable cause.’”” T.R B. V.




No. 97-3512. ssa

State, 109 Ws. 2d 179, 189, 325 N.W2d 329 (1982) (quoting
State v. Oson, 75 Ws. 2d 575, 580, 250 NNwW2d 12 (1977)).

In conparative terns, “the degree of probable cause required
for a bindover is greater than that required to support a

conplaint.” TR B. v. State, 109 Ws. 2d at 188.

The standard applied to a conplaint may be the sane as the

standard set forth in notes #3 and #4 below State v. d son

75 Ws. 2d at 583; State ex rel. Pflanz v. County Court for

Dane County, 36 Ws. 2d 550, 554-57, 153 N.W2d 559 (1967);

State ex rel. Wiite v. Sinpson, 28 Ws. 2d 590, 594-95, 137

N. W 2d 391 (1965).

3. Arrest Warrant. Pursuant to Ws. Stat. 8 968.04 (1997-

98), if it appears from the conplaint and acconpanying
affidavits that there is probable cause to believe that an
of fense has been commtted and that the accused commtted it,
the judge shall 1issue a warrant for the arrest of the

def endant .

“Probabl e cause to arrest refers to that quantum of evi dence
which would lead a reasonable police officer to believe that
t he defendant probably commtted a crine. . . . It is only
necessary that the infornmation lead a reasonable officer to
believe that guilt is nore than a nere possibility, and it is

wel |l established that the belief may be predicated in part
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upon hearsay information.” State v. Paszek, 50 Ws. 2d 619,

624-25, 184 N.W2d 836 (1971).

In conparative ternms, “the probable cause needed to be shown
to issue a crimnal warrant is less than the probable cause
needed to be shown to bind over a defendant for trial after a

prelimnary hearing.” State v. Knobl ock, 44 Ws. 2d 130, 134,

170 NNW2d 781 (1969). See also State v. Berby, 81 Ws. 2d

677, 683, 260 N.W2d 798 (1977).

The standard applicable to an arrest warrant may be the sane

standard as set forth in note #2 above. State v. dson, 75

Ws. 2d 575, 583, 250 N.W2d 12 (1977); State ex rel. Pflanz

v. County Court for Dane County, 36 Ws. 2d 550, 554-57, 153

N.W2d 559 (1967); State ex rel. White v. Sinpson, 28 Ws. 2d

590, 594-95, 137 N.W2d 391 (1965).

The standard applicable to an arrest warrant is the sane

standard as applicable in note #4 below. State v. Paszek, 50

Ws. 2d 619, 627, 184 N.W2d 836 (1997).

4. Warrantless Arrest. A |law enforcenent officer nay arrest

a person when “there are reasonable grounds to believe the
person is commtting or has commtted a crinme” or violated a
traffic regulation. Ws. Stat. 8 968.07 (1997-98) (crines);
§ 345.22 (1997-98) (traffic violations).
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Wthin 48 hours after being arrested, the person is brought
before a magistrate to determne whether there is probable
cause to believe an offense was commtted by the suspect. See

State v. Koch, 175 Ws. 2d 684, 698, 499 N W2d 152, cert.

deni ed 510 U.S. 880 (1993).

In conparative terns, when a suspect is arrested wthout a
warrant, the sanme quantum of proof 1is applicable as is
applicable to a suspect arrested with a warrant; see note #3

above. Loveday v. State, 74 Ws. 2d 503, 523, 247 N.W2d 116

(1976).

“The State’s burden of persuasion at a suppression hearing
[challenging a warrantless arrest] is significantly greater
than its burden of persuasion at a refusal [l1icense

revocation] hearing” under note #6 below. State v. WIlle, 185

Ws. 2d 673, 682, 517 N.W2d 700 (Ct. App. 1994).

5. Search Warrant. Before issuing a search warrant a

magi strate nmust be "apprised of sufficient facts to excite an
honest belief in a reasonable mnd that the objects sought are
linked with the commi ssion of a crime, and that the objects
sought will be found in the place to be searched.” State v.

H ggi nbotham 162 Ws. 2d 978, 989, 471 NWwW2d 24 (1991)

(internal quotations omtted). A deferential standard of
review is accorded to the warrant-issuing judge's finding of

probabl e cause. Hi ggi nbotham 162 Ws. 2d at 989. An affidavit

10
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should be interpreted in a compbnsense nmanner, not in a
hypertechni cal manner. The defendant nust establish that the
facts are clearly insufficient to support a finding of

probabl e cause. Higgi nbotham 162 Ws. 2d at 990-92.

In conparative ternms, the quantum of evidence to issue a
search warrant is less than that required to support a
bi ndover for trial at t he prelimnary exam nati on

Hi ggi nbot ham 162 Ws. 2d at 989.

6. Driver’s License Revocation. At a hearing held to revoke

a driver’'s license under Ws. Stat. 8 343.305(9)(1997-98), the

State nust show that the officer had probable cause to believe

the driver was under the influence of an intoxicant. “The
trial court . . . sinply nust ascertain the plausibility of a
police officer’s account”. State v. Nordness, 128 Ws. 2d 15,

36, 381 N W2d 300 (1986). Nordness, 128 Ws. 2d at 35,
di stingui shes between probable cause and probable cause to a

reasonabl e certainty.

7. Prelimnary Breath Screening Test (PBT) Request: Driver

of a Non-Commercial Mtor Vehicle. Probabl e cause to believe

under Ws. Stat. 8§ 343.303 (1993-94)(requesting a PBT of a
driver of a non-comrercial notor vehicle) refers to “a quantum
of proof greater than the reasonable suspicion necessary to
justify an investigative stop [note #9 below] and greater than

the ‘reason to believe’ necessary to request a PBT from a

11
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driver of a comercial notor vehicle [note #8 below but |ess
than that required to establish probable cause for arrest

[ note #3 above].” Myj. op. at 26-27.

8. Prelimnary Breath Screening Test (PBT) Request: Driver

of a Commercial Mtor Vehicle. Pursuant to Ws. Stat.

8 343.303 (1993-94) an officer may request that a driver of a
commercial notor vehicle take a PBT if the officer “detects
any presence of intoxicants” or “has any reason to believe the
person” has violated |laws prohibiting driving while under the

i nfl uence of intoxicants.

9. Reasonabl e Suspi cion. In order to stop a person an

of ficer nmust be able to articulate specific grounds for having
a “reasonable suspicion” that the individual is engaged in
crimnal activity. See Ws. Stat. 8§ 968.24 (1997-98) and ngj.
op. at 19 n.11 for a description of the reasonable suspicion

st andar d.

The reasonabl e suspicion standard was adopted in Ri chards v.

Wsconsin, 520 U.S. 385 (1997), in another context. In that
case, the U S. Suprenme Court held that before police execute a
search warrant w thout knocking and announcing their presence,
the officers nust have a “reasonable suspicion,” under the
ci rcunst ances, that knocking would be dangerous or futile or
that it would inhibit the effective investigation of the

crime. Ri chards, 520 U.S. at 394.
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